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DCNE AND EXECUTED this 18 day of December, 2014 by a majority of the Virginia Gas and il
Beard,

2}';;3;,;52.? O
Chairman, Brad-l;y C. Lambert

DONE AND PERFORMED this 18 day of December, 2014 by Order of the Virginia Gas and Qil
Board.

Rkl Lo

Rick Cooper
Princlpal Executive to the
staff, Virginla Gas and Cll Board

COMMONWEALTH OF VIRGINIA
COUNTY OF RUSSELL

Acknowledged on this !JL Hh day of [/ ¢(0vvdoe, J0l4, personally before me a notary public
In and for the Commaonwealth of Virginia, appeared Bradley C, Lambert, being duly swern did
depose and say that he is the Chairman of the Virginla Gas and Oil Beoard and appeared Rick
Cooper, belng duly sworn did depose and say that he is Principal Executive to the staff of the
Virginia Gas and OQil Board, that they executed the same and was authorized to do so.

-
i ~

- .y
i ’\lvc‘\!“ L\'ﬁ.“- riz:h\_ ._'-h/' S

ah Jessee Gilmer, Notary Public
262946

' -
My Commisslon expires: July 31, 2017 ..\:;: yE.SSE—" ‘s,

---------
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BEFORE THE VIRGINIA GAS AND OIL BOARD

PETITIONER: CNX Gas Company LLC DIVISION OF GAS AND OIL
DOCKET NO: VGOB 02-0820-1055-01

RELIEF SOUGHT: {1) DISBURSEMENT FROMD:

ESCROW REGARDING TRACT(S) 3AL HEARING DATE: December 16, 2014
{2) AND AUTHORIZATION FOR DIRECTD

PAYMENT OF ROYALTIES

DRILLING UNIT: EE34
BUCHANAN, RUSSELL COUNTY, VIRGINIA

PETITION FOR ORDER OF DISBURSEMENT OF ESCROW FUNDS

1. Petitilener and its counset

Petitioner is CNX Gas Company LLC, 2481 John Nash Bivd, Bluefield, WV 24701, (304)323-
8500. Petiticher's counsel is Mark A. Swartz, Swartz Law Offices, 601 Sixth Avenue, Suite 201,
P.O. Box 1808, St. Albans, WY 25177-18C8..

2. Relief Sought

(1) the disbursement of escrowed funds heretofore deposited with the Beard's Escrow Agent(s}
attributable to Traci{s) 3A as depicted upon the annexed Table 1; and (2) authorization to begin
paying royalties directly to the parlies to the prevailing plaintiff(s); Dollie 3. Absher

3. Legal Authority

Va. Code Ann. § 45.1-361.1 el seq., 4 VAC 25-160-140., and relevant Virginia Gas and Oil
Board Orders ("Board™) heretofore promulgated pursuant to law.

4. Type of Weli(s)

Coalbed Methane

5. Factual basis for relief requested

Dollie §. Absher is entitled to 100% of the CEM royalties awarded under Case Mo. 11000283-00
and affirmed by Senior Justice Charles S. Russell, Opinicn dated September 12, 2014, Record
Ne: 131590, Said decision allows the Applicant and Designated Operator to pay royalties directly
10 the person{s) ideniified in Exhibit EE annexed hereto and the ammexed Table 1, further,
specifies how said royalties are to be paid.

£. Attestation

The foregoing Petition to the best of my knowledge, information, and belief is true and correct.

Page Number 5.
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Rev. 8/91 Licensed Professional Emgineer or Li
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CNX Gas Company LLC
Unit EE 34
Tract Identifications
{80.00 Acre Unit)

Coal Mountain Mining Company Limited Partnership, LLP Tr, 36 {177.00 Acre Tract)— Coal
Consol Buchanan Mining Company, LLC — Below Drainage Coal Leased

Knox Creek Coal Corporation — Above Drainage Coal Leased

CNX Gas Company LLC — CBM Leased

Harold Wilson, et al — Surface, Qil and Gas

CMNX Gas Company LLC — Qil, Gas and CBM Leased

25.52 Acres 31.9000%

Coal Mountain Mining Company Limited Partnership, LLP Tr. 36 (177.00 Acre Tract) — Coal
Consol Buchanan Mining Company, LLC — Below Drainage Coal Leased

¥nox Creek Coal Corporation — Above Brainage Coal Leased

CNX Gas Company LLC — CBM Leased

CNX Gas Company LLC - Surface, Cil and Gas

17.60 Acres 22.0000%

Coal Mountain Mining Cempany Limited Partnership, LLP Tr. 36 [177.00 Acre Tract) — Coal
Conso! Buchanan Mining Company, LLC — Below Drainage Coal Leased

Knox Creek Coal Corporation - Above Drainage Coal Leased

CNX Gas Company LLC — CBM Leased

Dollie Belcher - Surface, Oil and Gas

0.40 Acres 0.5000%

Coal Mountain Mining Company Limited Partnership, LLP Tr. 35 {181.00 Acre Tract) - Minerals
Consol Buchanan Mining Company, LLC ~ Below Drainage Coal Leased

Knox Crezk Coal Corporation — Above Drainage Coal Leased

CNX Gas Company LLC — Qil, Gas and £EM Leased

Jackie Richardson, et al — Surface

4.46 Acres 5.5750%

Swords Creek t.and Partnership Tr. 21 (1,286.61 Acre Tract) — Coal
CNX RCPC LLC — Below Drainage Coal Leased

Knox Creek Coal Corporation — Tiller and Above Coal Leased
Dollie Belcher — Surface, Qil, Gas and CBM

14.40 Acres 18.000%

Swords Creek Land Partnership Tr. 21 {1,286.61 Acre Tract) — Coal
CNX RCPC LLC — Below Drainage Coal Leased

Knox Creek Coal Corporation — Tiller and Above Coal Leased

CNX Gas Company LLC = CBM Leased

Harold Wilsan, et al — Surface, Oil and Gas

CN¥ Gas Company LLC — Oil, Gas and CBM Leased

2.30 Acres 2.8750%

A

"This titie block is far general informational purposes only and does not reflect an analysis of the severance deed and s effect upon coal bed
methane ownership and shouid not be relied upon for such purpose.”

Page 1of 2

October 8, 2014
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CNX Gas Company LLC
Unit EE 34
Tract ldentifications
{80.00 Acre Unit)

3C, Swords Creek Land Partrership Tr. 21 (1,286.61 Acre Tract) — Coal
CNX RCPC LLC — Below Drainage Coal Leased
Knox Creek Coal Corporatian — Tiller and Above Coal Leased
CNX Gas Company LLC — CBM Leased
Paul E, Richardsan, et al — il and Gas
Commonwealth of Virginia — Surface
0.45 Acres 0.5625%

3D. Swerds Creek Land Partnership Tr. 21 (1,286.61 Acre Tract) — Coal
CNX RCPC LLC = Below Drainage Coal Leased
Knox Creek Coal Corporaticn — Tiller and Above Coal beased
Pau! E. Richardson, et al — Surface, Oil and Gas
6.50 Acres 8.1250%

3E. Swords Creek Land Partnership Tz. 21 {1,286.561 Acre Tract) — Coal
CNX RCPC LLC — Below Drainage Coal Leased
Knox Creek Cozl Corperation — Tiller and Above Coal Leased
CNX Gas Company LLC — CBM Leased
Harold Wilson, et al — Surface, Oil and Gas
CNX Gas Company LLC — Oil, Gas and CBM Leased
8.30 Acres 10.3750%

3F. Swords Creek Land Partnership Tr. 21 [1,286.61 Acre Tract}— Coal
CN¥ RCPC LLC — Below Drainage Coal Leased
Knox Creek Coal Corporation — Tiller and Above Coal Leased
CNX Gas Company LLC — CBM Leased
Harold Wilson, et al — Surface, Oil and Gas
CNX Gas Company LLC — Gil, Gas and CBM Leased
0.07 Acres 0.0875%

"This title block is for general informational purposes enly and does not reflect an analysis of the severance deed and its affect upon coal bed
methane ownership and should net be relied upon for stch purpose,”

Pape 2 of 2
CQctober 8, 2014
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Exhibit E
Unit EE-34
Dogket #VGOB 02-0820-7085-01
List of Conflicting OwnersiClaimants that require escrow

Net Acres Interest in
in Unit Unit

Trect #1C, 0.40 acres
COAL OWNERSHIP

[1) Coal Mouniain Mining Compary, Tr 36
Limited Partnership, L.L.P.
P.O. Box €75
Tazewsll, VA 243251

0.40 acres 0.5000%

| SAS 1

{1} Duollie S. Absher 020 acres {+.5000%
4674 Road Ridge Tpke.

Raven, VA 24539

Praviously Dollie 5. Belcher fremarried}

Tract not included In the CBM Royaity Case TT000283-00.

Tract #5C, 0.45 acrss

COAL OWNERSHIP

(1} Swercs Creek Land Parinership, Tr.21 0.45 agres 0.5625%
P.O. Box 26
Tazewell, VA 24651

QIL 5 GAS OWHNERSHIP.

{1} Paul E. Richardson, of al. 0.45 agres
{24.50 acre tract)

0.563%

{a} Paul Eugeng Richardson 0.15 egeras 0.1838%

8444 8, County Rd. 350W 143 of 0.45 acres
Stilegville, IN 46180

(b) Laudy Richardson Mairs, Davisees,
Successors of Assigns

(b.1) Shalby Ruth Richardson, widow 0.15 acres 0.168%

6169 Tumar Street 173 of 0.45 acres
Clayion, [N 46118

(¢} Leonard Richardsan Heirg, Devisees,

Succassors or Assigns

{c.1) Loretta Mae Richardson 0.15 acres 0.188%
P.O. Box 1282 1/3 of 0.45 acres

Honaker, VA 24280-1282

Tract #3D. 6.56 scres

COAL QWNERSHIP

{1) Swords Creek Land Partnership, Tr.29 B.50 acres
PO Box 29
Tazawell, VA 24851

B,1250%

DiL & GAS OWNERSHIP

[1) Paul E. Richardson, et al. 6.50 acres 8.125%

{2458 acre tract)
{a} Paul Evgene Richardson 217 acres 2708%
2444 8, County Rd. 350W 1/3 of 8.50 acres
Shilesvilla, IN 46180

{b) Laudy Richardson Heirs, Devisees,
Successors or Assigns

Page 1 0f2 Updated 10/30/2014

Page Number 10.



nee
bibs
Exhikit E
Linit EE-34
Docket #VGOS 02-0820-1055-01
List of Contficting Owners/Claimants that require estrow
Net Acres Intorest in
In Unit Unit
{B1) Shselby Ruth Richardson, widow 2.17 acres 2.708%
6168 Turner Streat 1/3 of 6.50 acras
Clayton, IN 45113
(¢} Leanard Richardsen Heirs, Devisees,
Successors or Assigns
{c1) Loretia Mae Richardson 2.17 acres 2.708%
P.O. Box 1282 113 of 6.50 acres
Homakar, WA 2426801282
TOTAL CONFLICTS:
Acreage in Unif 7.36
Percentage of Unit 9.1875%

Page 2of 2
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Exhibit EE BOCn U ¢ b g FAGL U U 4i-
Unit EE-34
Docket #VGODB 02-0820-1055-01
List of Conflicting Owners/Claimants with Royalty Split Agreemenis

Net Acres Interest in Prreont
in Unit Unit of Escrow

Teact#14 - 25,52 acres
COAL OWNERSHIP

{1} Coai Mountain Mining Company, Tr.36 25.52 acres 31.9000% nia
Limited Parinership, L.L.P.
P.O. Box 875
Tazewell, VA 24651

QIL & GAS CWNERSHIP

{1} Harold Wilson, et al 25.52 scres 31.8000%

{eke Edgar &. Wilsor Heirs)
{40.50 aore tract)

{z) Evelyn Geraldine Milley 5.104 acres £.3800% riz
P.O. Box 147 145 of 25.52 acres

Sworgs Craek, VA 24643

(b)) William Norran Wilson 5.104 acres 6.3800% nifa
226 Fairview Lane 1/5 of 25.52 acres
Lebanon, VA 24266

(c) Harold Wilson 5,104 acres 6.3600% nfe
137 Baytres Road 1/5 of 25.52 acres
Cadar Bluff, WA 24809

{4) Janice Diane Kean Malrs, Devisees,
Successars or Assigns

{d.1) Howell F. Keen 6104 atres 6.3800% n/a

3388 Lynn Springs Road 5 of 25.52 acres
Cedar Bluff, VA 24609

(&) -Jeftery Earl Wilson 5104 acres 6.3300% nia
3795 Mill Creek Road 15 of 25.52 acres
Raven, VA 24630

Iract #18 - 17.6¢ acres
COAL DWNERSHIP
{1} Coal Mountain Mining Company, Tr.36 17.80 acres 22.000% nfa
Limited Partnership, L.L.P.

P.D. Box E7S
Tazewsll, VA 24851

OIL & GAS OWNERSHIP

1} CMNX Gas Company LLC 17.60 acres 22.000% L]
2481 Jjohn Mash Bivd.
Eluefisld, WV 24701

Tract #3A, 1440 acies

COAL OWNERSHIP

{1) Swords Creek Land Pastnership, Te.21 14.40 acres 18.0000% nfa

P.0. Box 29
Tazewell, VA 24851

| AS QW HIP

(1) Doliie 5. Absher 14.40 acres 18.0000%  66.206%%
4674 Read Ridge Tpke.

Raven, VA 2463%

Previcusly Coliie 5. Befcher [remarriad)

Pravaifling plantlif unter Case No. T1000283-00 and Appeal Record No. 131580.
Awarded 100% of the CBM royalty.

Fage 1 of 3 Lipdated 10/30/2014
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Docket #VGOB 02-0820-1055-01
List of Conflicting Owners/Clalmants with Royalty Split Agreements

Net Acres Interest in Percent
in Lnit Unlt of Escrow
Tract 2.30 aeres
COAL OWNERSHIP
{1) Swords Creek Land Partnarship, Tr.21 2.30 geres 2.8750% nia
P.O. Bax 28
Tazewell, VA 24661
OlL & GAS OWNERSHIP
(1} Herold Wilscn. etal 2.30 sores 2 8750%
[aka Edgar S. Witsen Heis)
{40.50 acre fract)
{a) Evelyn Geraiding Miter 0.460 acres 0.5750% n/a
P.G, Box 147 1/5 of 8.30 acres
Swords Creek, VA 24649
{b} Wikiam Norman Wilson 0.460 acres 0.5750% nla
226 Fairview Lane 1/5 of 8.30 acres
Lebanon, VA 24266
(&) Hamold Wilson D480 acres 0.5750% na
137 Baytrea Road 1/5 of 8.30 acres
Cedar Blufi, VA 24509
{d} Janice Dfarne Keen Heirs, Devisees,
Successors or Assigns
{d.1) Howell P. Keen 0.460 acres 0.5750% e
3389 Lynn Springs Road 1/5 of 8.30 acres
Cedar BIUff, VA 24605
{e} Jeffary Earl Wilson 0.460 acres 0.5750% néa
3795 Mill Creek Road /8 of B.30 acres
Raven, VA 24639
Tract 83E, 8.30 agies
COAL OWNERSHIP
(1) Swords Creek Land Partnership, 7r.21 8.30 acies 10.3750% Ala
P.O. Box 28
Tazawail, VA 24651
CiL & GAS OWNERSHIP
{1) Hargld Wilscn, el al 8.30 acres 10.3750%
(ks Edgar S. Wilson Heirs}
(40.50 acre tract)
(8) Evelyn Geraldine Millar 1.660 acres 2.0750% nia
P.O. Box 147 1/5 of 8.30 acres
Swards Craek, VA 24649
{b) William Nomman Wilson 1.860 acres 2.0750% néa
226 Fzirdew Lans 1/5 of 8.30 acres
Lebanon, VA 24266
() Harold Wilson 1.660 acres 2.0730% nfz
137 Bayiree Road 1/5 of 6.30 acres
Cedar Biuff, VA 24B80S
{d} Janice Diane Keen Helrs, Devisees,
Buccessors or Assigns
1.6E0 acres 2.0750% n'a

(2.1} Howell P. Kaen
3389 Lynr: Springs Read
Cedar Bluff, VA 24809

175 of 8.30 acres

Page2of 3
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Dochet #VGOB 02-0820-1055-01
List of Conflicting Owners/Claimants with Royalty Split Agreements

Mot Acres interest In Percent
tn Unit Unit of Escrow
{e} Jeffery Earl Wilson 1.660 aores 2.0750% nfa
3785 Mill Creek Road 1/5 of 8.30 acres
Raven, VA 24638
Troet #3F, 0.07 acros
COAL QWNERSHIP
{1) Swords Creek Land Partnership, Tr.21 0.0F acres 0.0875% nfa
P.O. Box 29
Tazewsll, VA 24651
QL & GAS OWNERSHIP
[} Harcld Wilsen, et & 0.67 acres 0.0875%
(aka Edger 5. Wilsan Hairs)
(40.50 acre fract)
() Evelyn Geraldinz Miller 0.014 acres 0.0175% n/a
P.O. Box 147 15 of 0.07 atres
Swords Creek, VA 24640
fh) Wistam Norman Wison 0.014 acres 0.0175% n's
226 Falrview Lane 145 of 0.07 acres
Lebanon, VA 24266
{c) Harold Wilson 0.014 acres £.0175% ia
137 Bayiree Road 1/5 of 0.07 acres
Cedar Bluff, VA 24509
(¢} Janice Diane Keen Hairs, Devisees,
SuCressors Oof ASSIQNS
{d.1) Howell P. Kean $.014 ecres 0.0175% n/a
3389 Lyan Springs Road 1/5 of 0.07 agres
Cedar Blulf, VA 24609
{e) Jeffery Eatl Wilson 0.014 acres 0.0175% nfa
3735 Mill Cresk Road 1/6 of 0.07 acres
Raven, VA 24838
Acreage in Unit 68.19
Percantage of Unit 85.2375%
Page 20f 3 Updated 10/30/2014
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PRESENT: Lemons, Goodwyn, Millette, Mims, and Powell, JJ.,
and Russell and Koontz, 5.JJ.

SWORDS CREEK LAND PARTNERSHIP
QOPINION BY
v. Record No. 131590 SENIOR JUSTICE CHARLES S. RUSSELL
September 12, 2014
DOLLTE BELCHER, ET AL.

FROM THE CIRCUIT COURT QF RUSSELL COUNTY
Michael L. Moore, Judge

This appeal regquires us te revisit the guestions arising
froem the interpretation of a severance deed conveying ownership
of, and the right to remove, coal and timber. The dispute
before us is between the present owners of the surface cf the
land and the successors-in-interest to the grantees of the coal
rights. The parties assert conflicting claims to royalties
generated by the extraction of coal bed methane gas (CBM) from
the ceoal seams underlying the property.

Facts and Proceedings

There are no material facts in dispute. 1In 1887,
Christopher Richardson and Amanda Richardson, his wife, owned a
891 3/4-acre tract of land in Russell County. On February 7,
1887, they executed a deed conveying to Joseph 1. Doran and W.
A. Dick

all of the ceal, in, upon or underlying a

certain tract of land and the timber and

privileges hereinafter specified as

appurtenant te said tract of land [metes and

beounds description follows] to enter on,

over, upon, and through said tract of land
for the purpose cf digging, mining, c¢r
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otherwise securing the coal and other things
in and on said tract of land hereinbefore
specified, and removing the same from off
gadd lamgd . . -

And, as appurtenant to said tract of land,
and the rights hereinbefore granted, all the
timber except as hereinbefore excepted on
said tract of land that may be necessary to
use to successfully and conveniently mine
said coal and cother things above mentioned
and granted; and the right to the said
[grantees and their assigns] to enter on,
over, upon, and through said tract of land
for the purpcese cof digging, mining, or
otherwise securing the c¢g¢al and other things
in and con said tract of land hereinbefore
specified, and removing the same from off
said lands; the right to pass through, over,
and upon said tract of land by railway or
otherwise, to reach any cther lands
belenging to the said [grantees] for the
purpose of digging for, mining, or otherwise
sacuring the coal and cther things
hereinbefore specified, and remcving same
from off such eother lamd . . < =

This severance deed included a general warranty of title and
covenants of guiet possession and freedom from encumbrances.

The parties to this appeal are Dcllie Belcher, Doris E. Dye
and Ruby Lawson, successcrs-in interest to the grantors named in
the 1887 severance deed (the Surface Owners) and Swords Creek
Land Paritnership, successor;in—interest to the grantees named in
the deed (the Coal Owner).

In 1991, the Coal Owner entered into a lease with
Pocahontas Gas Partnership, granting %o the lessee "all rights

[the lessor] has" to all the natural gas, including CBM,
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underlying the Russell County tract described in the 1887
severance deed. The lease was for a term of 10 yvears and was to
continue thereafter as long as gas production or drilling and
other exploratory operations should continue. The lessee was to
pay the Coal Owner a rovalty of 12.5% of the value of the gas
produced. The lease granted the lessee the exclusive right to
enter, drill, imniect liquids into, expleore and have access to
the coal seams under the land. CNX Gas Cempany, LLC. {CNX) is
the successor-in-interest to the original lessee. Neither CNX
nor its predecessor lessees acquired ény rights from the Surface
Owners.

The Virginia Gas and 0il Act, Code 5% 45.1-361.1 et seq.
(the Act), first adopted in 1882, was amended in 1990 to permit
CEM preducticon to go forward in cases in which there was
conflict or uncertainty as to the ownership of the CBM produced.
Code § 45.1-361.22 permits a CBM well operator, such as CNX in
the present case, to produce and sell CBM when any ¢laimant
petitions the Virginia Gas and 0il Board (the Board), after
giving notice to &l11 ¢ther claimants, to enter a "pooling
order.” Tﬁe claimants' interests are "pooled™ by the Board's
order and an interest-bearing escrow account for the benefit of
all elaimants ic established. Id. The well cperator is
required to pay into the escrow account a rovalty of 1/8 of the

value of all CBM preoduced. Id. The funds remain in escrow
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antil all claimants have either reached a voluntary settlement
of their claims, the interests ¢f the claimants have been
finally determined by a court of competent jurisdiction, Gr a
final award of arbitration has taken effect pursuant to Cede §
45.1-361.28:1. Id.

On the petition of CNX, the Board entered such a pooling
order on June 16, 1992, follewed by several supplemental corders.
Since that date CNX has been producing CBM from the coal seams
underlying the land and paying the required royalties into the
Board's escrow account. At the time of the circuit court's
hearing, CNX was operating six gas wells on the property.

On April 25, 2011, the Surface Owners filed this action in
the circuit court against the Cecal Cwner, seeking a declaratory
judgment. The Surface Owners contended that they were the sole
owners of the CBM produced from their land and entitled tec all
the royalties therefrom, including those held in escrow by the
Board and those yet to accrue. CNX was not made a party.

Because the parties agreed that no material facts were in
dispute, the court heard the case on the Surface Owners' motion
for summary judgment. On September 17, 2013, the court, by a
letter opinion, held that the 1887 severance deed was
unambiguous, that it conveyed to the Coal Owner only coal,
timber and access rights pertaining to those two commodities and

that CBM is a "distinct mineral estate" that was not conveyed by
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the severance deed. The court entered an corder declaratory of
the Surface Owners' ownership of the CBM and right te receive
the royalties therefrom. We awarded the Coal Owner an appeal.
Analysis
The dispositive gquestion in this appeal is whether the
granting clause in the 1887 severance deed embraced CBM as well
as coal. A decade ago, we considered a case involving the same

legal guestion and very similar facts. Harrison-Wyatt, LLC v.

Ratliff, 267 Va. 549, 593 S.E.2d 234 (2004}, was a dispute
between surface owners and a coal owner over escrowed funds held
by the Board as royalties accruing from the production of CBM.
The decision depended upon the interpretation cof a 19th century
severance deed that conveyed to the ceal owner's predecessor
"311 the coal in, upon, and underlying™ the land. Id. at 531,
593 S.E.2d at 235. After considering the scientific evidence in
the record, the decisions of the highest courts of sister states
and the Supreme Court of the United States, Justice Stephenson
wrote, for a unanimous Court:

We do not believe the term "coal,™ as 1t was

used in the late 19th century, 1is ambiguous.

2s commonly understood at the time, the term

"ocpal™ meant a solid rock substance used as

fuel, and nothing in the record indicates

that EBM s @ part of zoel itself. Opn the

other hand, although CBM has a weak physical

attraction to coal and escapes from coal

when coal is mined, it is a gas that exists

freely in the coal seam and is a distinct
mineral estate. Moreover, the parties could

5
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not have contemplated at the time the
severance deeds were executed that CEM would
become a very valuable energy source. We
hold, therefore, that title to the CBM did
not pass to the Coal Owner. . . .°

I4. at 556, 533 S.E.2d at 238 (citations comitted).
We adhere to that holding. The Coal Owner argues, however,

that Harrison-Wyatt is inappcosite because that case involved the

production of CBM from "gob wells" where the gas had "migrated”
away from the coal and had collected elsewhere in the mine,
while the CBM in the present case remains within the coal seam
until the seam is fractured or otherwise disturbed. Because of
our view that CBM is not a constituent part of coal at any time
but rather is a separate mineral estate, we do net agree with
the Coal Cwner.

We therefore turn to the four corners of the severance deed
to ascertain whether its granting clause can be construed to
convey any mineral estate beyond coal. The Coal Cwner contends
that it is ambiguous, requiring resort to traditional rules of

construction. {(Wh. Br. 15-20) 1In CNX Gas Company, LLC v.

Rasnake, 287 Va, 163, 166-67, 752 S.E.2d 865, 867 (2014), we

stated the following: "“Where the language of a deed clearly and

1In 2010, the General Assembly added Code § 45.1-361.21:1 to the
Act, which provides in part: "A conveyance, reservation, or
exception of coal shall not be deemed to include coalbed methane
gas." See 2010 Acts chs. 730, 762.

6

Page Number 20,



gl = Y

Bocy U v 8 a0 3d
150000017

unambiguously expresses the intention of the parties, no rities
of construction should be used to defeat that intenticn. Where,
however, the language is obscure and doubtful, it is frecuently
helpful to consider the surrounding circumstances and probable
motives of the parties." 1In that case, decided earlier this
year, we found the granting clause under consideration to be
ambiguous, capable of reasonable interpretation in at least
three different ways. It required us te go ocutside the four
corners of the deed in order te ascertain the intent of the
parties. Id, at 167-69, 732 S.E.éd at 867-68. Examination of
the granting clause in the present case brings us to the
opposite conclusion and, accordingly, to the opposite result.

We agree with the circuit court's conclusion that the
granting clause is an unambiguous grant of coal, timber and
access rights to those two commodities. While not concise, its
frequent references to "other things" and "rights and
privileges” are invariably limited by such gqualifying phrases as
"hereinafter specified," "hereinbefore specified,” "hereinbefore
granted," and "above mentioned.” Each of these gualifying
phrases refers the reader back to coal, timber, and access
rights pertaining to those commedities. In light of the 19th
century understanding of the meaning of the word "coal," there
is no ambiguity as to the intentions of the parties to the

severance deed.
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The Coal Owner finally contends that it has conferred a
benefit upon the Surface Owners by causing CBM to be produced
from their property, resulting in unjust enrichment to the
Surface Owners. The Coal Owner argues that the circuiﬁ court
erred in refusing te impose a constructive trust on the
royalties in its favor. We agree with the circuit court's
ruling that this centention lacks merit.

We hold that the CBM was at all times the property of the
Surface Qwners, and the Coal Owner cconferred no benefit upon the
Surface Owners. The Cocal Owner further argues that it had the
"exclusive right of access" to the coal seam under the severance
deed and that the Surface Owners could never have obtained CBM
from it without the Coal Owner's consent. That argument
overlooks the fact that the Coal Owner's right of access to the
coal seam is limited by the severance deed to access for the
sole purposes expressed in the deed, namely, the mining,
extraction and removal of coal, together with limited guantities
of timber.

In Harrison-Wyatt, we declined To consider the issue

whether the surface owner has the right to fracture a ceoal seam,
because the issue had not been raised by the parties at trial or
on appeal. F67 Ya. at 557 n.3; 503 6.E.2d at E5E n. 3. Thae

issue is not before us in the present case because here the Coal

Owner, by entering into its lease with CNX, permitted the

8
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fracturing of the cocal seam without any participation by the
Surface Owners.® We find nc evidence in the recerd from which it
may be inferred that the Surface Owners could reasonably be
expected to repay the Coal Owner for the inevitable release of
CBM as a result of the fracturing of the coal seam by the Coal
Owner's lessee. Therefore, the Ccal Owner has no equitable
claim against the Surface Owners for unjust enrichment.
Conclusion

We conclude that the Surface Owners have at all times owned
all mineral estates within their lands except coal, and are
entitled to all royalties accrued from the production of CBM
therefrom and those yet to accrue. For the reasons stated, we
will affirm the judgment.

Affirmed.

? CNX is not a party to this case and cur holding has no effect
upon the mutual rights and obligations arising under its lease.

9
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IN THE CIRCUIT COURT OF RUSSELL COUNTY, VIRGINIA

DOLLIE BELCHER, et al.

Plaintiffs,
v. Case No. 11600283-00

SWORDS CREEK LAND PARTNERSHIP,
Defendants.

FINAL ORDER GRANTING LEAVE TO AMEND DEFENDANT'S ANSWER AND

SUMMARY JUDGMENT TO THE PLAINTIFFS

THIS ACTION came on again to be heard on August 23, 2013 upon the papers
heretofore read herein, this Court's Order entered November 21, 2012 granting the Defendant
leave to file a Second Amended Counter-Claim; upon the Defendant’s Second Amended
Counter-Claim; upon the Plaintiffs’ Demurrer to the Defendant’s Second Amended Counter-
Claim and the Plaintiffs’ Motion for Judgment; upon oral argument presented by the Plaintiffs in
support of their Motion for Demurrer and by the Defendant in opposition to the Plaintiffs’
Demurrer and Motion for Surnmary Judgment on January 4, 2013; upon briefs submitted by both
parties in support of their respective positions; upon the opinion letter of this Court on May 2,
2013; and upon the Defendant’s Motion to stipulate certain factual allegations of Plaintiffs’
Motion for Judgment, but not the Plaintiffs’ conclusions drawn therefrom, or in the altemative,
for leave to amend its Answer and for entry of final judgment, and for determination of penaily
of bond for costs and suspension; upon Plaintiffs’ Motion for Stay filed on June 11, 2013; upon
Plaintiffs’ Motion to Withdraw their Request for Motion for Summary Judgment filed on June

18, 2013; and upon Defendant’s Motion to Dismiss on August 19, 2013, and was argued by

counsel.

JC2615609.1) 1
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WHEREUPON, it appearing to the Court that the Defendant is either entitled to the
stipulation requested, or to amend its Answer to admit the allegations of fact in Plaintiffs’
Motion for Judgment which were the basis for denial of Sumnmary Judgment by this Court in its
May 2, 2013 opinion letter; and it further appearing that counsel for the Plaintiffs, who was
directed to prepare an Order reflecting the Court's May 2, 2013 opinion has failed te submit an
Order to opposing counsel or the Court; it is Adjudged and Ordered that the Defendant’s Motion
to amend its Answer to the Plaintiffs’ Motion for Judgment is hereby granted and Amended
Answer submitted to the Couwrt with this Crder is hereby marked “filed.”

WHEREUPON, it appearing to the Court from the memoranda filed with the Court and
argument presented by counsel proper so to do, Plaintiffs’ Motion to Stay and Motion to
Withdraw their Motion for Summary Judgment are denied for the reason stated upon the record.
Likewise, Defendant’s Motion to Dismiss is also denied.

WHEREUPON, upon consideration of the foregoing and this Court’s opinion of May 2,
2013, the Court sustains the Plaintiff’s Demuwrrer to the Defendant’s Second Amended
Counterclaim 2nd the same is hereby dismissed with prejudice. Further the Court grants the
Plaintiffs Summary Judgment upon their Motion for Judgment (complaint), as there are no
material facts penuinefy in dispute between the parties, and for the reasons set forth in the

Awel Seplembes 17,2013
Court’s letter opinions dated Oct_ober 4, 2012, and May 2, 2013, which are attached hereto and .
incorporated herein by reference; and on Motion of the Defendant the Court hereby suspends
execution of its final judgment in favor of the Plaintiffs, pending appeal to the Supreme Court of
Virginia and orders the Defendant to submit bond for costs and suspension as provided in

Section 8.01-676.1 and Form 2 found in the Appendix of Forms attached to Rule 5 of the Rules

[C2615600.1} 2
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of the Supreme Court of Virginia, in the penalty of $500.00 within 30 days of the date of entry of
this Final Order of Judgment.
The Clerk is directed to forward an attested copy of this Order to counsel of record, and

to remove this action from the active docket of this Court and to place the same among the ended

actions before this Court,
TR Seplembor
Enter; this 28sdday of Ausgust, 2013.

bt G

MICHAEL L. MOORE, JUDGE

B ¢ AVl o e o of
’)D S

E LDS CLERM
ﬂ@a_{ﬁﬁ i

T %ea Cook L/ 7

Coungsel for Plaintiffs,
Dollie Belcher, er al.
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SEEN AND OBJECTED TOQ by the Defendant, Swords Creek Land Partnership for the reasons
set forth in its Amended Answer to Plaintiffs’ Complaint, its Demurrer to Plaintiffs’ Complaint
and Motion to Dismiss, as set forth in the Defendant’s Counterclaim and the objection and
exceptions of Swords Creek Land Partnership to the Order sustaining Plaintiffs” Demurrer to
Defendant’s Counterclaim, for the measons set forth in Defendant’s Second Amended
Counterclaim hereto attached, and the additional exceptions to the Court’s Order sustaining the
Plaintiffs’ Demurrer 10 Defendant’s First and Second Amended Counterclaims hereto attached,
consistingof 48 separate paragraphs found upon fen pages attached to this Order.

D

Eric D. Whitesell

Gillespie, Hart, Altizer and Whitesell, P.C.
P.O.Box 718

Tazewell, VA 24651

Blair M. Gardner
Jackson Keily, PLLC
P.O. Box 553
Charleston, WV 25322

Counsel for Defendant,
Swords Creek Coal Company, LLLP

1402635

VIRGINIA: IN THE OFFICE OF THE CLERK OF THE CIRCUIT OF RUSSELL COUNTY, !é Cg % " 2014 This deed fds this day
presented in said oﬂ"ce and upon tha certificate of acknowledgrment thereto annexed, admitted Lo record & o'cloc! M, after

payment of § _ lax imposed by Sec. 58.1-802.
6 (_jr NS. M DS, CLERK
Original returned this date to: ‘ 1’.1; MWJ BY: =) D. CLERK

ceconoe I NSIPUPENT. #15000001
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BEVERLY 8. TILLER, CLERK
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